Th is article examines the issues of external and internal limits of the consistent interpretation of the domestic law with the EU directives in the context of verifi cation adjudication of the administrative courts. Th e external limits of the pro-directive interpretation are derived from the EU law and the case-law of the Court of Justice of the EU. Th e limits of the pro-directive interpretation can as well be derived from the domestic law of the member states (the internal limits). Th is kind of limitations is strictly connected with domestic limits of the judicial interpretation. In the considerations it is argued that the pro-directive interpretation which goes beyond the literal meaning of domestic provisions could not be treated as being contrary to the domestic law. In the case-law of administrative courts the necessity of functional, purposive and axiological meaning of the contra legem limit is especially signifi cant. It is justifi ed to state that consistent interpretation must embrace operations of interpretation secundum legem and praeter legem. Th erefore, the domestic contra legem limit is shaped and modifi ed by the EU rules of interpretation. Keywords: consistent interpretation of the domestic law with the EU directives; limits of the pro-directive interpretation; direct and indirect eff ects of the EU directives; supremacy of EU law; interpretation secundum legem, praeter legem and contra legem
Introductory remarks
Th e issue of the consistent interpretation of domestic law with the directives of the European Union is a fragment of the broader question of interpretation of domestic law in conformity with the European Union law (EU law). Since the European legal order is multi-level and complex, therefore the problem of the pro-European Union Białostockie Studia Prawnicze 2018 vol. 23 nr 2 interpretation of national laws of the member states is to be considered at three diff erent levels 1 . At the fi rst level, there is the legal obligation to interpret primary EU law in the light of the obligations of the European Union (EU) as an international organisation (fi rst of all -in the light of treaties which have been concluded by the EU or which have binding force for the EU). At the second level, there is the legal duty to interpret secondary EU law (e.g. regulations, directives, decisions) in conformity with the primary EU law. And thirdly, the domestic law of the member states of the EU must be interpreted in the light of the wording and purpose of European Union law.
Th e analysed issue pertains to the third level of domestic law interpretation in the conformity with the EU law. Furthermore, the abovementioned notion is limited to the directives as specifi c instruments and sources of the secondary EU law. Th erefore, the consistent interpretation of domestic law with the directives of the European Union must be treated as a special kind of pro-EU interpretation of domestic law 2 . Th e above interpretative model retains the qualitative and quantitative diff erences compared to the general model of pro-EU interpretation.
Normative sources of the principle of interpretation in conformity with the EU directives
Th e conceptual construction of the interpretation in conformity with the EU directives is the result of validity of the general principles of EU law. Th ere is no doubt that the considered construction has been merged in the EU law as a logical and functional consequence of fundamental features of the EU legal order. Th e doctrine of consistent interpretation is anchored in at least two basic principles of EU law 3 . Firstly, one may indicate the principle of supremacy (primacy) of EU law over the national law of member states 4 . Th e essence of this principle lies in a specifi c mode of resolving normative contraries or inconsistencies between the EU law and the legal orders of member states. In the situation of the normative confl ict in a concrete matter in which the EU law and national law are to be used, the norm of EU law prevails and the domestic norm must not be applied. Secondly, one may argue that the doctrine of consistent interpretation is derived from the principle of eff ectiveness of the EU law and the latter principle is even -in the area of the interpretation in conformity with the EU directives -more important than the principle of supremacy. Th e approach of this sort seems to be justifi ed since as far as the principle of supremacy is the source of primacy of application of the EU directive norms which are vertically directly eff ective, the principle of interpretation in conformity with the EU directives is applicable not only in vertical confi gurations but also in horizontal ones 5 .
Characteristic features of the principle of consistent interpretation
Th e doctrine of consistent (harmonious) interpretation is a special and derivative principle of the EU law. Th is principle is also known as the principle of indirect eff ect
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. Th e EU law norms which are the source of the consistent interpretation of domestic law generally do not involve directly legal eff ects unless they are directly eff ective. Th erefore, this kind of interpretative infl uence of the EU law on the national legal orders of member states allows to qualify the EU law norms at least as indirectly eff ective.
Th e principle of consistent interpretation has certain characteristic features which determine its essence.
First of all, the above construction has a normative character. Th e European Court of Justice (ECJ) established the duty of consistent interpretation in the Von Colson and Kamann judgment 7 . With regard to EU directives the ECJ pointed out that "the Member States' obligation arising from a directive to achieve the result envisaged by the directive and their duty under [Article 4(3) Treaty on European Union (TEU)] to take all appropriate measures, whether general or particular, to ensure the fulfi lment of that obligation, is binding on all the authorities of Member States including, for matters within their jurisdiction, the courts. It follows that, in applying the national law and in particular the provisions of a national law specifi cally introduced in order to implement Directive (...), national courts are required to interpret their national law in the light of the wording and the purpose of the directive in order to achieve the result referred to in the third paragraph of [Article 288 Treaty on the Functioning of the European Union (TFEU)]". Th e above judgment makes clear that the duty of consistent interpretation -regarding the directives -is based on Article 4(3) TEU, stipulating the duty of sincere cooperation, and Article 288 TFEU, requiring the implementation of directives. In the Pfeiff er judgment 8 the ECJ stated that the duty of consistent interpretation is "inherent in the system of the Treaty, since it permits the national court, for matters within its jurisdiction, to ensure the full eff ectiveness of Community law when it determines the dispute before it". In many judgments of the ECJ the scope of this duty has been extended to the European Union law as a whole (including EU Treaties, general principles of EU law, regulations and recommendations) 9 . Secondly, it should be taken into account that the principle of pro-directive interpretation established the interpretative rule which prevails over the rules and methods of domestic law interpretation 10 . Th e interpretative priority of the directiveconsistent meaning means that in a case of collision of domestic interpretative rules in the matter which contains the normative component derived from the EU-directive the resolution of this confl ict must -as far as possible -provide the advantage of such a result of national law interpretation which fulfi ls the wording and purpose of directive provisions. Th erefore, the national law-applying authorities (e.g. national courts) are required to choose only those interpretative versions of domestic law which are the most compatible with the contents, purposes, functions and axiological assumptions of the EU-directive. A separate issue is the problem of the type and the chronology of application of the interpretative rules. It may be argued that the priority of pro-directive consistent interpretation creates the autonomous and distinct rule
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. One may also defend the view that this rule of interpretative priority must be observed within the framework of domestic rules and methods of interpretation It is also justifi ed to assert that the construction of the pro-directive interpretation is the special kind of domestic law interpretation which combines a variety of features of the literal, systematic and purposive-functional interpretations 13 . Th irdly, it must be stressed that the requirement of conformity of interpretative result with the directive is not confi ned to the literal meaning of the directive provisions but must be extended to their purposes and functions 14 . Th erefore, it means that the notion of pro-directive conformity provides relatively broad possibilities to ensure the full eff ectiveness of the European Union law within the limits of domestic law. Th e approach of this kind has found the corroboration in the conception of the presumption of directive implementation conformity.
Th e above conception has been formulated in the judgments of the ECJ. Th e Court has held that every national court must presume that the State had the intention of fulfi lling entirely the obligations arising from the directive concerned
15
. Th e scope of the presumption of compliance is not unlimited.
Th ere are three variants of situations which should be excluded from the scope of the presumption 16 . Firstly, the presumption may not be applied if the legislator intentionally did not transpose the directive into national law at all. Secondly, the presumption is not subject to apply if the legislator expressly refused to implement the directive into national law. Th irdly, a national law-applying organ (court) is not required to presume the intention of proper implementation of the directive if the legislator "neither amended the pre-existing legislation in order to implement the directive nor considered the pre-existing legislation to already satisfy the requirements of the directive".
Th e construction of the presumption of directive implementation conformity shall be diff erentiated from the rebuttal of the presumption. Th e case of the rebuttal covers the situation in which the national court "reaches an outer limit of consistent interpretation". Th e outer limit of the presumption of compliance defi nes the contra legem limit of the consistent interpretation. Th e legal duty of consistent interpretation does not require the court to infringe the prohibition of interpretation contra legem. Th erefore, the presumption of compliance must be rebutted in such a situation in order to avoid the violation of the above prohibition. On the other hand, one must keep in mind that the ECJ stipulated that the duty of interpretation of domestic law in conformity with an applicable directive remains valid irrespective of "any contrary interpretation which may arise from the travaux préparatoires for the national rule"
17 . It means that the legislative preparatory materials which could have indicated on the intention of the national legislator to enact the provisions incompatible with the directive do not exclude the consistent interpretation of these provisions.
Fourthly, from the point of view of the above analysis, it is important to distinguish two kinds of limits of the interpretation of domestic law in the conformity with directives. Th e fi rst kind of the limits results from the structural limitations of the EU legal order (these are so-called external limits of the consistent interpretation). Th e second kind of the limits is based on the certain principles, rules and features of the national legal orders of member states (these are so-called internal limits of the consistent interpretation).
Th e principle of the consistent interpretation of domestic law with the directives of the European Union in the sphere of administrative courts' adjudication activity
Th e issue of the pro-directive interpretation of domestic law -according to the title of the paper -must be related to the specifi city of the adjudication activity of the administrative courts.
First of all, it must be borne in mind that the administrative courts' interpretation of national law in the light of the wording and the purpose of the directive takes place within the framework of the domestic model of judicial control of public administration. In accordance with the principle of procedural and structural autonomy 18 the issues of the structure, the proceedings, the scope of jurisdiction and the principles of adjudication of the administrative courts are determined by the national law of the member states of the EU.
In the Polish legal order, the system of administrative courts is based on the verifi cation model of the judicial control of public administration. At its core such model posits that the administrative court controls the legality (a conformity with . Controlling the legality of the activity of public administration the court reviews as well the correctness of the interpretation which has been made by the administrative authority. If the administrative interpretation is erroneous (i.e. it violates the law) the administrative court is empowered to substitute its own legal assessment for the interpretation of the controlled administrative authority 20 . Th e administrative court's power to determine the limits of administrative freedom of the interpretation is also extended to the interpretation of domestic law in accordance with the EU directives.
Since the member states' obligation arising from a directive to achieve the result provided for by the directive is binding fi rst of all on all the national courts (including the administrative courts)
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, the court controlling the actions (or inactions) of public administration is required to ensure the fulfi lment of that obligation by that means so that the judicial interpretation of domestic law in conformity with the applicable directive -as far as possible -must be substituted for the administrative interpretation which is incompatible with the directive and the illegal administration action which has been based on such interpretation must be quashed or invalidated. Th e court's obligation to deprive the challenged administrative act (action) of its binding force may be derived from the member states' obligation to "setting aside any provision of national law which may confl ict with" the EU law and from the competence of the domestic law-applying authority to "refusing of its own motion to apply any confl icting provision" of national law 22 . Th e legal duty of national administrative courts has a relatively broad scope. It covers the whole domestic legal order 23 , not only the provisions which have been established in order to implement the directive but also the domestic provisions which may indirectly infl uence the eff ectiveness of the EU law. Moreover, it is also It is also clear that the duty of consistent interpretation is not subject to the condition of direct eff ectiveness 26 i.e. the direct eff ect of directive provisions is not the premise of this duty. Th e constructions of direct eff ect and indirect eff ect of the directive provide for alternative methods of ensuring the eff ectiveness of EU law. However, these methods with regard to the directive must be used in a specifi c order
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. Th e administrative court's obligation to interpret the domestic law in conformity with the directive dispositions is actuated in the situation of real or potential incompatibility between the directive and the national law 28 . Firstly, the national administrative court must consider the possibility of the removal of normative collision by means of the interpretation of domestic law in conformity with the directive 29 . Th is operation shall be performed by the administrative court irrespective of whether a given directive provision is directly eff ective or not. Even if the directive provision is directly eff ective, the consistent interpretation of the domestic law may be suffi cient to ensure the EU law the required eff ectiveness. One must bear in mind that it is diffi cult to indicate the moment in which the consistent interpretation is transformed into the construction of direct eff ect 30 . In the case of directive provisions which lack the feature of direct eff ectiveness the consistent interpretation is, however, in principle the exclusive manner of ensuring the eff ectiveness of EU law. If the directive provision fulfi ls the conditions for it to have direct eff ect (i.e. the clear, suffi ciently precise and unconditional provision seeking to confer rights or impose obligations) and the consistent interpretation in its light is not able to remove , the administrative court is obliged to refuse the application of the domestic law which is inconsistent with the directive
32
. Th e refusal of domestic law application has a peculiar character within the framework of the verifi cation model of judicial control of the public administration. Since the administrative court does not adjudicate on the administrative matter in a direct means but only controls the legality of the administrative competence behaviour, therefore it cannot be claimed that this court refuses the application of domestic law. In such a situation the administrative court eliminates the domestic provision -which is incompatible with the directive -from the legal basis of the controlled administrative action 33 . Th is normative elimination is legally binding for the administrative authority whose act was quashed by the administrative court
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. Th e above eff ect of exclusion ("exclusionary eff ect of a directive") of the national law (direct negative eff ect) 35 creates a normative gap which must be fi lled by the administrative court. If the directive contains directly eff ective provisions, the normative gap may and should be closed by means of application of these provisions. Th is "substitution eff ect" of a directive 36 (direct positive eff ect) enables to modify the domestic normative basis of the administrative action which was controlled by the administrative court. It should be noted that in the literature not without reason it is claimed that the distinction between "exclusion", combined with the residual application of national law, and "substitution", entailing the application of "new" rules derived from the directive, "conceals more than it reveals" 37 , and the limits between negative (exclusion) and positive (substitution) eff ects of the directive are fl exible and elusive Th e discussed problem must be resolved diff erently with regard to normative components of the directive which are not directly eff ective 39 . On the one hand the lack of capability of involving the legal eff ects entails the necessity of ensuring the eff ectiveness of EU law by means of lawmaking interpretation of domestic law in conformity with the directive. On the other hand, there is the problem of establishing the legal source of such lawmaking operation.
Th e above problem results from a defi ciency of normative patterns which could be used as the basis to construct of a new version of domestic law in order to achieve the state of conformity with the EU legal order 40 . Moreover, there are the crucial and contentious issues of delimitation between the lawmaking interpretation of domestic law in the light of wording and purpose of directive provisions and the direct eff ectiveness of these provisions. In the absence of directly eff ective provisions the operation of too extensive pro-directive interpretation of domestic law could lead to a situation which is comparable with the directive eff ectiveness 41 . However, the situation of this kind would not be amenable.
Th e external limits of pro-directive interpretation
Th e principle of the consistent interpretation of domestic law with the directives of the European Union is subject to limitations which result from the EU law and the national law
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. Th e limits of the pro-directive interpretation of domestic law which are derived from the EU law (the external limits of pro-directive interpretation) are a consequence of the contents of the primary and secondary EU law and of the essence and structural features of the directive. Th is kind of limits may be internally divided into four categories 43 . Firstly, it is justifi ed to distinguish the temporal limits of the pro-directive interpretation of domestic law. Th e issue of the scope of temporal limits is contentious. paragraph 58; and Mangold, paragraph 67) " and "the obligation to refrain from taking" the above mentioned measures "applies just as much to national courts". Th at is to imply that "from the date upon which a directive has entered into force, the courts of the Member States must refrain as far as possible from interpreting domestic law in a manner which might seriously compromise, aft er the period for transposition has expired, attainment of the objective pursued by that directive". Consequently the Court has stated that "where a directive is transposed belatedly into a Member State's domestic law and the relevant provisions of the directive do not have direct eff ect, the national courts are bound to interpret domestic law so far as possible, once the period for transposition has expired, in the light of the wording and the purpose of the directive concerned with a view to achieving the results sought by the directive, favouring the interpretation of the national rules which is the most consistent with that purpose in order thereby to achieve an outcome compatible with the provisions of the directive".
In the above context it may be noted that national courts have negative and positive pro-directive interpretation duties which are related to the time limit of transposition. From the date upon which a directive has entered into force to the expiry date of the period for transposition the courts have the negative obligation to refrain from interpreting domestic law in a contra-directive manner, whereas aft er the period for transposition has expired the courts are obliged -in the positive sense -to attain the objective pursued by the directive.
Secondly, it must be taken into account that certain limitations could result from the contents of the directive itself. Th e national court must consider carefully the scope of the implementation freedom which was bestowed on the domestic legislator
45
. If the scope of this freedom is relatively broad the court is obliged to demonstrate the necessary restraint in the pro-directive interpretation of domestic law. In this situation it may be required to confi ne the interpretative activism of the courts.
Th irdly, the duty of consistent interpretation is limited by the primary and the secondary EU law, including fi rst of all the structural and general principles of the 45 Cf. M. Lutter, Die Auslegung…, op. cit., pp. 606 ff .
Białostockie Studia Prawnicze 2018 vol. 23 nr 2 EU law and the fundamental rights of the EU 46 . In particular, the national courts' obligation is confi ned by the principles of legal certainty, non-retroactivity and proportionality 47 . Fourthly, the construction of pro-directive interpretation is limited by the essential and structural features of the directive and scopes of its validity. In the absence of proper transposition of the directive into national law the consistent interpretation cannot lead to the imposition or the extension of obligations or sanctions on individuals 48 . Consequently, the Member State which has violated the obligation of the directive implementation is not empowered to apply the directive by means of the pro-directive interpretation of domestic law (e.g. in tax law cases), if it would have led to the imposition or the extension of obligations or sanctions on individuals. Th is approach seeks to prevent "the State from taking advantage of its own failure to comply" with EU law 49 . Furthermore, it is not allowed to apply a clear, precise and unconditional provision of a directive seeking to confer rights or impose obligations on individuals in proceedings exclusively between private parties (the prohibition of direct eff ectiveness of the directive in horizontal relations)
50 . In the latter case the administrative court controlling the challenged administrative action is obliged to prevent such an interpretation consistent with the unimplemented directive which could lead to the indirect imposition or the extension of obligations on the private persons who are indirect addressees of the administrative action (who would be unfavourably aff ected by the consistent interpretation). Th e above situation Białostockie Studia Prawnicze 2018 vol. 23 nr 2 is typical for triangular relations between subjects of administrative law norms (e.g. in building law or environmental law cases).
Th e internal limits of pro-directive interpretation
Th e limits of the pro-directive interpretation can as well be derived from the domestic law of the member states. Th ese limits may be called "the internal limits of pro-directive interpretation". However, the direct normative basis of these limits results from the national law, it is necessary to remind that the conceptual framework of interpretative limitations has been constructed by the ECJ.
According to the settled case-law of the ECJ (CJEU), on the one hand the Member States' obligation to achieve the result envisaged by the directive and their duty to take all appropriate measures, whether general or particular, is binding on all the authorities of Member States, including, for matters within their jurisdiction, the courts
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. On the other hand, national courts are obliged to interpret the domestic law, as far as possible, in the light of the wording and the purpose of the directive so as to achieve the result sought by the directive and consequently comply with the EU law 52 . From the above construction formula could be derived two internal limits of the prodirective interpretation of domestic law.
Firstly, the national court's obligation of the pro-directive interpretation covers only these matters and competence actions which are established within its jurisdiction. Th e limit of this kind is based on the assumption that the scope of judicial powers is confi ned by the constitutional and statutory principles which defi ne the structural and competence position of the courts in relation to the legislature and the executive power. Th is limit is also strictly connected with the domestic limits of the judicial interpretation. Since judicial lawmaking operations -within certain limits -are permitted by the legal orders of member states, the notion of interpretation shall embrace as well interpretative results of the domestic law which go beyond the literal meaning of provisions. However, these judicial interpretative operations and their results cannot violate constitutional rules and principles 53 (e.g. the principle of separation of powers between the judiciary and the legislature, the principle of subordination of judges to the constitution and statutes).
Secondly, it should be noted that the national court applying the provisions of domestic law intended to implement the directive is obliged to interpret those provisions so far as possible in such a way that they are applied in conformity with the objectives of the directive 54 . Th e principle of interpretation in conformity with EU law requires the court "to do whatever lies within its jurisdiction, having regard to the whole body of rules of national law" 55 and "applying the interpretative methods recognised by domestic law" 56 , to ensure the full eff ectiveness of the directive.
Th e notion of pro-directive interpretation "as far as possible" must be understood by that as meaning that the national court is bound to use all legally possible and permissible methods of interpretation in order to achieve the result sought by the directive. However, the EU law does not oblige the national court to construe the domestic law contra legem 57 , it cannot be unnoticed that the contra legem prohibition has a functional character 58 and its boundaries are defi ned by the domestic interpretation rules which determine the position of the literal meaning of the legal text. Within the above approach the interpretation which goes beyond the literal meaning of domestic provisions could not be treated as being contrary to the domestic law. In the case-law of administrative courts the necessity of functional, purposive and axiological meaning of the contra legem limit is especially signifi cant. Controlling the legality of the administrative action (e.g. administrative decision) the administrative court is oft en empowered and obliged to ensure the full correctness and eff ectiveness of the directive's implementation by means of the lawmaking interpretation of domestic law. Th e court can particularly make interpretative operations of extension or reduction of the normative contents of the domestic law (e.g. reducing the scope of tax obligation or expanding the scope of tax relief).
